MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 42/2020(S.B.)

Dr. Dipak Tukaram Tayade,

Aged 55 yrs., Occu.-Service,

R/o0 “Sarvdnya”Shyam Nagar.
Post : Rukhmini Nagar, Amravati.

Applicant.
Versus

1) State of Maharashtra
through its Secretary,
Department of Higher and Technical,
Education, Mantralaya, Mumbai -32.

2) Director of Higher Education, State of
Maharashtra, Central Building, Pune-1.

3) Joint Director of Higher Education, Amravati
Division, VMV College Campus, Amravati.

4) Director Government Vidarbha Institute of
Science and Humanities, Katora Naka,
Amravati.

Respondents

Shri R.V.Shiralkar, Ld. counsel for the applicant.
Shri H.K.Pande, Ld. P.O. for the respondents.

Coram:-Hon’ble Shri M.A.Lovekar, Member (]).
Dated: - 22md September 2022.

JUDGMENT

Judgment is reserved on 25 August, 2022.

Judgment is pronounced on 224 September, 2022.
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Heard Shri R.V.Shiralkar, learned counsel for the applicant and

Shri H.K.Pande, learned P.O. for the Respondents.

2. The issue involved in this O.A. is whether, the applicant is entitled to
protection of pay drawn by him while serving in a private/non-government
College which was receiving 100% grant-in-aid, and Old Pension G.P.F.
Scheme after switching to Government College/ Institution.

3. Case of the applicant is as follows.

Because he was qualified and eligible, duly constituted Selection
Committee selected him for the post of Lecturer in Shri R.R.Lahoti Science
College, Morshi. He was appointed to the post by order dated 3.10.1988
(Annexure A-1). Said College is affiliated to Sant Gadagebaba Amravati
University. It receives grant-in-aid. Therefore, the M.C.S. (Pension), Rules
1982 and G.P.F. scheme are applicable to its teaching and non-teaching
staff. By order dated 4.11.2018 (Annexure A-2) the University accorded
approval for his appointment. After satisfactory completion of probation
period of two years he was confirmed. The duly constituted Selection
Committee, in its meeting dated 6.03.2002, minutes of which are at
Annexure A-3, approved the placement of the applicant in the pay scale of
reader w.e.f. 6.1.2000 as reflected in pay fixation proforma dated 1.08.2002
(Annexure A-4). He was granted placement/promotion w.e.f. 6.1.2000. As

per 6t Pay Commission he was fixed in the pay scale of Rs.37400-67000 +
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AGP Rs.9000/- w.e.f. 01.07.2006. In response to the advertisement dated
15.04.2008 (Annexure A-5) issued by respondents 1 and 2 through M.P.S.C,,
he applied for the post of Associate Professor after obtaining “no objection”
from the college Principal and the management. He was selected and
appointed to the post by order dated 12.12.2011 (Annexure A-6). Clause 9
of said appointment order specifically provided that the appointee would
be entitled to pay protection as per the provisions of the M.C.S. (Pay) Rules,
1981. He applied for lien on his previous post. It was granted for two
years. He was relieved on 19.12.2011. On 20.12.2011 he joined on the post
of Associate Professor in respondent no.4 college. Thus, there was no
break in his service. His last pay certificate dated 19.12.2011 (Annexure A-
7) showed that his basic pay was Rs.47780+AGP Rs.9000=Rs.56780/-. He
was entitled for protection of this pay as on 20.12.2011 as per Rule 11(2) of
the M.C.S. (Pay) Rules, 1981. While working in the colleges before joining
the respondent no.4 college, the applicant was covered by Regular Pension
Scheme as per the M.C.S. (Pension) Rules, 1982 and General Provident
Fund Scheme i.e. Old Pension Scheme and was not governed by the new
Contributory Pension Scheme which was introduced w.e.f. 1.11.2005.
When he joined the respondent 4 college amount in his G.P.F. account was
Rs.7,55,888/-. He continued to deposit in his newly opened G.P.F. account

monthly instalment regularly by deducting the same from his salary as
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reflected in Annexure A-8. By order dated 4.8.2014 (Annexure A-9) his
services in respondent no.4 college were confirmed. In response to his
application dated 24.03.2014 (Annexure A-10) respondent no.4 carried out
the revised pay fixation (Annexure A-11) thereby granting protection of
pay as on 19.12.2011. Accordingly, entry (Annexure A-12) was taken in his
service book. This was in conformity with the M.C.S. (Pension) Rules, 1982
and (the Old) General Provident Fund Scheme. Such protection was
granted under Rule 11(2) of the M.C.S. (Pay) Rules, 1981 to Dr.S.S.Pawar by
letter dated 24.01.2011 (Annexure A-13) and Dr.S.S.Kasarla by letter dated
30.01.2011 (Annexure A-14). The issue is covered by Circular dated
12.01.2007 (Annexure A-15) and G.R. dated 1.12.2008 (Annexure A-16).
By order dated 17.01.2020 (Annexure A-17) respondent no.4 informed him

as follows-

IREd fawEen et FetE $.09 =N e iR sudett
BRI, clicpAdl SENOMEATBA  JAFAWPR TEATUD TGN A USIR  B.
39800-§9000 AT A 3.R000 A Aaet AUt FRIEFH FER 3R MU A
FAAa 1§.20/92/2099 sk S e G

auuw fsties 03/90/9%¢C @ 9R/9R/2099 WA AWl JRB
TR AFHIETeRIa A Bkt 3. 3UE JARATER S A=t
TG 23 ad oR Afge 90 eaxt Betett Aot At R Aga acpielst JAE St
.5kt 3eweRa st onet foroter Retie 08 /03/9%%R FAR 3iuet gdten senet
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SR FFIENCTRIAI Al A EBa R TABIER Heafter w1 B.02 FAR
ATt B3 agel dctet fotfdaedt etett 31,

e HeH PH.0R FAR Delelt ddel BTt & FaR Ade SOTEAR
dae et usaett @Ra AR A 3R HeH F.03 FAR W FRATEEH
THoldeiet 3g. T Al TEA MU HHARIA Ad 3.

This communication dated 17.01.2020 was based on the

communication dated 19.12.2019 (Annexure A-18) made by respondent

no.1 to respondent no.4 which inter alia stated-

ate faret feton, enet fomlar 16.23/3/9R%8 1 ket QeI sbete- el
L 3. JEEN IERMA AFNIEERIA BrRRA R a Rigwa waar-aien
O] TR e AR A i Aelier aRgatan ae FaEi IR, IFRed
R0, FAZWHED, fensEEier Jwn awied HrRd waar-2ist E) & A=
@@ femm v ara ag@ st.abes a stedaem J SR
FAEEIERId A ATEEHRANHES! AT RAl AR Bt 3R AR W &
R/¢/R090 3EaR TG M.

SLAS Al IURTDE AFHIEERIAe Aal R 8qe daatetdacdt
SUCTRCRIEHE B0 3Rt 33 T ST AR oo (2.6/3/9%R%, faa
Teretron orRe oot 12.23/3/9%%8 @ ot Wt 16.R/¢ /0909 e aet starts
AR JRAHDR IEEMTA AN Add Aq TQW HSal INATTbEa!
AR A STRIDTEAR Betetl daotetieadial ISaieo Bl AR AGl. Jed,
Jqa 3@
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By letter dated 18.01.2020 (Annexure A-19) recovery of amount

allegedly paid in excess on account of wrong pay fixation based on the

protection of previous pay, was proposed. Cause of action to impugn

Annexures A-17, A-18 and A-19 arose thus.

4. The applicant has relied on Clauses 9 and 11 of the order of

appointment (Annexure A-6) which read as under-

E))
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99)

IRFd 3R I AR, APVH Ad (qqx) e, 9%¢9 wela
RgATAR Ffdaa soaa A3

oFel URWD, fae faetor p.3terRN.900%/u.5.32/Aa-8, .
9¢/¢/R00R Fefid WIAFAR &.9 AFw, w04 Tl A== Ada
Fraftadaed srenuaar BrERa sRicen AR Geal-Aa &d b
3 fwnde Paaitdaeng swnmeen wedte  bgadadt &9
sligerR, 004 gdt fpan el 3tEt Dt 3R 30 e &.9 AgwR,
20048 Asit fpal IR adet TR FRITd HRwNd 3t 3RAet R A
geHut Qe uRuaes, fac faetmen, Hawe siferr-9008 /clo/Aa-¢, .
9 sTaat, 000 Fehet (i) & (iv) AA =7y Dtcen Ad kR Yelen
TR Jaiftid UABR HHA-ARR AR, ot Aat (Frgheedast),
B 9%¢R T wdweaww g falg Bl DsEn am e &
9¢/¢/R00R =N uRumwE Eg (i) @ (iv) Afet 7d kR gedan s=n
OBl Bl sRiel, QM ARNDI HBHA-AHA otdiel YRHANA 3ieEE
Frgfecdast =isten sy e



5. The applicant has also relied on Circular of Finance Department of

Government of Maharashtra dated 12.01.2007 (Annexure A-15) which

states -

2.

In regard to the above scheme Government is further

pleased to clarify that in cases where a government servant

who was already in government service prior to 15t

November 2005 on a pensionable establishment, and,

applied for the post on pensionable establishment in the

same or other department and subsequently was appointed

in the new post on or after 15t November 2005, will be

covered under the Maharashtra Civil Services (Pension)

Rules, 1982 and General Provident Fund Scheme provided

0.A.N0.42/2020

all the following condition are fulfilled-

i) The earlier appointment of the Government
servant should be a regular appointment i.e. he should
have been appointed after fulfilment of all the
requirements (e.g. age-limit, educational
qualification, appointment through Maharashtra
Public Service Commission/Selection Board etc.)
prescribed under the recruitment rules for the
concerned post.

ii)  The Government servant should have completed
the probation period of the earlier post satisfactorily.
iii) The government servant should have applied for
the new post through proper channel/with proper
prior permission of the administrative authority

concerned.



iv) The period of break, if any, in service in between
the above two appointments, should not be more than
the joining time permissible under the rules of
transfer.

However, in cases where all the above conditions are

not fulfilled such Government servants will be governed by

the New Defined Contribution Pension Scheme.

6. The applicant has further relied on G.R. dated 1.12.2008 (Annexure

A-16). Heading of this G.R. reads as under-

adie uRsita sieE fricdas Hisen Rasreamn e adta gdten

At Brenae TATRR Fgciidas st Rasreneed.

The G.R. further states-

fert

.9 Adw w08 Yl o Add Frfdaad sRE®R BHERA

IR @ 8.9 AFR 004 Asht oar @Eiar e Add et varaR rgard
RawRelcn ada Jeeiita .2 AL G Dol .92 STEERt 009 =
uRus@He fafga detcen Suetiet 31T gean Hevn-2n Helan-2Tist FAFRIE PR
A (Frafaaas)FrE, 9%¢R a wdwamm stfas fwatg el =isen ay sue:

i)

i)

iii)
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QABI Baal-AER 3w Prgardt Prafha T sradt, Fgvea =n
ARG HHA-AE JHd TR fa e steleen forgartt
frmien RdR EnadwEta, Aafew @, Fgreg swda
ST / Bias Fisewed R serdedi) gra oo e
Hietet SR,

DR HHW-AG  3PNEN  usrn  uRfasnellst  aenad
FHIENEADBRD Rel Ut Detett A@L.

LMABI BHA-AT e TGRS DA 36t Jaltdd HRAIGR /Haida
geras miftiest-aeht Woafen gduzarett 835 deten 3w



iv) IWEd I PRIEEHEER SR Jis IR R A HSHI BleMael! sgetel
IR SRR STcicl UeIIgyl 3aeiigel JiEes .
7. Reply of respondents is at pp.80 to 87. They have relied on G.R. dated
23.03.1994 (Annexure R-9) and communication dated 09.08.2017
(Annexure R-8). The G.R. dated 23.03.1994 inter alia states-

oA feri
MBI HHA-AW! HABRIE, GllBAd SMAWDT 3Rl dcH  [oras

HSHBEHA AAPGLER GA-AT UGIR AAUD FEA e UGt B
dae fdadienaa Jdeu AR &5 A 3udl 3™ 3MRA 3 AR B, =
MABIA BHA-AR FZRIE, AR RN 3T dH [olds HSBEHBA
AHACIGLEE GA-A APl A APEEA TER gt setet 318, &
HHA-ATAL & T TR At iRt géiet scten sefiet Age wevend andt

(9) QB BHA-ATE FAlBAAT 3R bl dAcAA fotas FzmeE falga Belcen Fw=
3151 DRAC AL

(R) FERIE AHAA JE0/TAHA Fras Fse Afett e FRIFRIG! RIGRA HEn
SR dae Radten Hesia Jrue Riera detett 3Rid &R & iRy da=
ot sweoena .

(3) I HIHTR e URYV HAA A UGS 3 UGIR fpan Aeresat ugaR
PRI, SR SR/ A (ods Hewet Jraseu da Ffdadial iR
Bt AT AR FAFRIE, AR A (Adat) Fra, 9%¢9 dict brm 99 et afae
RISNTAR Tl UGN FEEEREN AgHld adiel tgien Seeria Heede
TR Y3Ha AL BLUN-AT RSN EuoNat ddat frfdact o At aidiat ug
31fiep AL B q STEE-AT AR A R ALAR WEIERIA Blcuieied
Acetatan ot oot sidet, stewen da=t Fifdadia |e=n weadiet wieufsie
dqsraidia eltet 3t AUR A,

The communication dated 9.8.2017 states-

0.A.N0.42/2020
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SRt f&e1ics 3.3.9%]% T A vt ward QA Hatal-Aial AT

IR, PN AFRa FgiEnaEa FriRa Rieww a iR saar-ais ey

A

8. The applicant has further relied on orders at Annexure A-13, A-14

and A-23. These orders read as under-

0.A.N0.42/2020

UL ;- ST.EA.TAUAR, ftr=nan, uitersst, endest fstet
dRM, AR At f§.90.08.2003 A &.90.08.2008 W Fewatta
EERE Teia Agliena, ey, 5.tk a €.9¢.08.2008 A
f&.92.0§.200¢ = Femata feE FElEnEE, SR W ST
Jetferd HgidencrEa SMURRA UeR Hetett Aat e P, e
@1, H.aaa-9¢CR/U.B. -2/R0/Aa-3, 8.23.03.9%%¢ HeAA
RINTAR  AqRad NS WEA R A M. e FAFRIG
EBAAT SRAOT GRd 3HEAR FUE [3.9R.08.200¢ At SR,
UIdeNSl Al JbaT Ueter BrIedl Sicll SR HAFRIG ALK Aal
Q@=) e, 9%¢9 Afl@ BRA 99(R) TR AqEEHRTd BT
HIGAT 30T A NE. AGI, A foroi feeties 23 A, IR = uR-2
Felict RGSFAR Ate Betan-Aiwn daemian it Adatatdad e,
AR dqateiidadt wsa Howma MUER R© HHAA-AH MR
STIgL.

U= : - Sft.OR.TA.BRA, s, diftens, arEe
fetat 3izen, stoTgg it §.09.00.9]1% A &.019.02.200¢ = HicTata
FER UeA AFENCHE, dEqR A SWHDR EEed AR
AU USIaR Betett Ad 2= fotol, feier et &.da=t-92¢R /.
®. -2/Qo/Aa-3, &.23.03.9%%8 Flict MR AdHTAE!
WG ERTATA A 313, AT ABRTE, AT SN0 YR SHIAR FUE
{&.0¢.02.200¢ sl TR, ATHARS M AFDH2 TR TRyt
el 3RS AR, AR A (Aa=t) fra, 9%¢9 #elm frm=
99(R) FAR AT HRUAH AR TR A 3ME. A, AR
foroter femties 23 A, 9% =N UR-R FAefiet RGATHR s Swatar-At=n
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daEen 3MiHe AqeelREdl HCAR, EHR  ddeieliRadl &6l
TRoran 3MUER S HaHar-AH AR AL

A ool - (23.99.2098)

JAE AW I A W TSR &.0l9/09/2098 (A.Y,) Uy Frgact
B 3Nt 3. Frgaretiydt sit.feeu sioner &gk g 3w.R.ovowe wen a
e sttt sm.Gsver aftea sEilemer, bt AA &.oy,
AL, 9] URIE AU FYE HRRA gl i AFEeris JAaR
R A e Adled, HFREE A, HTE A TR .
0(9/019/2098 (F.Y,) URIEH ARG A M AR ATARIS
Sge ST A 3R,

onat foroter - (9%.92.200)

OR. SN Add B9 Foagdt sht.A.FHS, va.eR.@en T 36
e, AR, HTF W DG R Bt HRFeA et § AR ,
9%R% A fstics § sFeR, 009 AT BicTALld JERAD ANtHRRAAT =M
TSR HRRA gid. ACTANT d ERIEd ALMHB Hell AR Riath
q feTeaR Haa-isn 3| a ARG 3T AqRISE fasmT=n SEEa
fGeties 95 adsR, 9%%& 3uf Retis 90 BRier, 9%%R = =
frotenead Figaitdaerh Hdisen sy wewna et sug.  Awrda, st
it &eies @ AL, 9R%Y A i § AEawR, 009 A BlE@HAA
Aar, Frgel dasr=d! ust 3R,

9. Cases of these four employees and that of the applicant are exactly
identical. It may also be mentioned that in orders at Annexures A-13 and
A-14 there is a reference to G.R. dated 23.03.1994. From perusal of
Annexures A-13, A-14 and A-23 it can be gathered that for the purpose of
pay protection and counting / tagging previous service Government
colleges and private colleges receiving grant-in-aid are treated to be on par.

0.A.N0.42/2020
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10. The applicant has also relied on the judgment dated 19.04.2022
(Annexure A-24) passed by this Tribunal in 0.A.N0.219/2019 (Dr.Kuwarlal
Hiralal Wasnik versus State of Maharashtra and three others). In this case
it was found that cases of Dr.S.S.Pawar and Dr.S.S.Kasarla (which are also
relied upon in the instant case) and that of the applicant therein were
identical, and it was held-

The applicant was working in Smt.K.L.Mahavidyalaya,
Amravati as a Lecturer (Political Science). He was selected
by the MPSC, therefore, he joined on the establishment of
respondents. There was no break in service. He has fulfilled
the conditions mentioned in the G.R. dated 01/12/2008,
therefore, he is entitled for all the benefits of service and
pensionary benefits as like Dr.S.S.Pawar and Shri
S.S.Kasarla.

In the instant case also the applicant has inter alia relied on G.R.
dated 1.12.2008.
11. For the reasons discussed hereinabove the 0.A. deserves to be
allowed. Hence, the order.

ORDER

The O.A. is allowed in the following terms-
The impugned orders dated 17.1.2020 (Annexure A-17), 19.12.2019
(Annexure A-18) and 18.01.2020 (Annexure A-19) are quashed and set

aside and validity of order of pay fixation dated 22.1.2015 (Annexure A-11)

0.A.N0.42/2020
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is upheld. The respondents are directed to give all the pensionary benefits
as per Old Pension Scheme/provisions of the M.C.S. (Pension) Rules, 1982,
as well as General Provident Fund Scheme by counting his services from
3.10.1988 as continuous service for pensionary and retiral benefits. No
order as to costs.

(M.A.Lovekar)

Member (])
Dated - 22/09/2022

0.A.N0.42/2020
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Member (J) .
Judgment signed on : 22/09/2022.

and pronounced on

Uploaded on : 22/09/2022.
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